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The Framework Directive

On November 27, 2000, the Council of the European Community adopted Directive 2000/78/EC establishing a general framework for equal treatment as regards employment and occupation. The purpose of the Directive is to lay down a general framework for combating discrimination in employment and occupation, with a view to putting into effect in the Member States the principle of equal treatment.
 The prohibited grounds for discrimination are religion or belief, disability, age or sexual orientation.
 The primary objective of the Directive is not to grant benefits or special advantages, it merely intends to eliminate direct and indirect discrimination based on, among others, disability in employment matters and related fields. The system of meritocracy is upheld, i.e. the Directive does not demand employers to employ less qualified or suitable workers than other applicants. It merely prohibits the employer to take characteristics irrelevant to the employment in question into account. The Framework Directive contains a set of minimum requirements, and Member States are free to adopt legislation that grants greater protection both vertically and horizontally, i.e. laws that afford greater protection and that extend to areas beyond employment and related matters.

Legal Basis of the Framework Directive

On November 26, 1999 the European Commission proposed two Directives and a Decision
 on the basis of the authorization in Article 13 EC Treaty inserted by the Treaty of Amsterdam and amended by the Treaty of Nice. The first part of the package has been Council Directive 2000/78/EC, which will be later discussed in more detail; the other one is Council Directive 2000/43/EC of 29 June 2000, implementing the principle of equal treatment between persons irrespective of racial or ethnic origin. Finally, the Council Decision 2000/750/EC of 27 November 2000 has been proposed.

According to Article 13 (1) “[w]ithout prejudice to the other provisions of this Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting unanimously on a proposal from the Commission and after consulting the European Parliament, may take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.” Article 13 does not prescribe the form or nature of the non-discrimination measure, the EU institutions may adopt a binding, non-binding measure, or one that combines elements of enforceability.
 The institutions opted for the adoption of two Directives thereby setting binding objectives, but for a number of reasons they left it to the national authorities to choose form and method of achieving these aims.
The Race Directive’s material scope extends to a number of fields beyond employment, like health, education, housing. Since the material scope extends to a number of fields, the law is also called the ‘vertical Directive’. The Framework Directive (also called ‘horizontal Directive”) is more limited in scope and applies to employment and related vocational training.

Subsidiarity and proportionality

Article 13 in itself does not grant sufficient authorization for the Community to act. If a subject matter does not fall into the exclusive competence of the Community, it has to be in accordance with the principle of subsidiarity, “only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community.” (Article 5 EC Treaty) All Member States regulate non-discrimination in employment matters, though to different extent. According to the Commission this calls into question the effectiveness of the principle of equality in employment matters.
 The Commission also pointed to the cumulative disadvantages of persons falling under more than one prohibited grounds. The 20 % difference in employment of men and women can be explained by the fact that unemployed women who belong to ethnic or religious minorities, and who are disabled are underrepresented. 

When looking into the subsidiarity principle, the Commission also consulted point 5 of Protocol on the application of the principles of subsidiarity and proportionality attached to the EC Treaty and considered that the proposed legislation passes the threefold test: non-discrimination has transnational aspects which cannot be satisfactorily regulated by the Member States; if only the Member States would regulate, this would conflict with the requirements of the Treaty; and the regulation of non-discrimination will produce clear benefits by reason of its scale or effects compared to action of the Member States.

According to the principle of proportionality, “[a]ny action by the Community shall not go beyond what is necessary to achieve the objectives of [the EC] Treaty.” (Article 5) First, because the Commission is following a gradual approach, the first step of which is ensuring equality in employment and occupation.
 Therefore, it seems that the two equality Directives are just the starting points of a more general anti-discrimination trend of the EU. Second, the Commission looked into points 6 and 7 of the Protocol on the application of the principles of subsidiarity and proportionality and held that sufficient flexibility is granted to the Member States as to the Directives’ implementation, so that it respects existing national arrangements and legal structures. 

Ratione materiae

The scope of application of the Framework Directive is defined in Article 3 (1). It applies to both private and public entities in relation to (i) access to employment, to self-employment or to occupation, recruitment, promotion (ii) access to all kinds of vocational guidance and vocational training, (iii) employment and working conditions, dismissals and pay, and (iv) membership of or involvement in, an organization of workers or employers. That is to say that unlike its twin sister, the Council Directive 2000/43/EC of 29 June 2000, implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, which extends to the spheres of employment, training, social protection, social advantages, education, and to the access to goods and services, including housing, the Framework Directive’s material scope is limited to employment occupation, and vocational training. Vocational training though is an important extension of the material scope of the Directive, especially in light of the ECJ’s wide interpretation of it: “any form of education which prepares for a qualification for a particular profession, trade or employment or which provides the necessary training and skills for such a profession, trade or employment is vocational training, whatever the age and the level of training of the pupils or students, and even if the training programme includes an element of general education.”

In contrast to the Race Directive, the Framework Directive expressly states that social security and social protection schemes are outside its scope. These differences made several authors conclude that a hierarchy exists between the protected grounds, and at the top of the hierarchy racial and ethnic discrimination are to be found,
 dethroning sex from its leading position. Disability NGOs expressed their regrets because of this limitation of the material scope of the Directive, and in reply the European Disability Forum received an informal promise from the Commission to propose a separate disability non-discrimination directive beyond employment in the coming years.
 Neither the Commission, nor the Member States addressed this issue any closer, and they did not set a timeframe for fulfilling this promise either.
Following pressure from the British government
 the drafters inserted an express exception from the Framework Directive in relation to the armed forces. According to Article 3 (4) “Member States may provide that [the Framework] Directive, in so far as it relates to discrimination on the grounds of disability and age, shall not apply to the armed forces.” The language of the provision is clear and is made even more explicit by Recitals 18 and 19 of the Preamble stressing that Member States may continue to safeguard the effectiveness of their armed forces. However Article 3 is not limited to those who have the task to preserve the operational capacity of the armed forces, but it extends to anyone employed by these services. In this regard the Framework Directive seems to be over-inclusive and the restriction of disability rights is disproportionate to the aim to be achieved.

An area that is not covered, but not exempted by the Directive either, is sheltered and semi-sheltered employment.
 Therefore it remains in the competencies of the Member States as to how to regulate sheltered working places. The fate of sheltered employment is crucial, since around 400,000 people are working in such facilities.
 It is likely that where the emphasis is on rehabilitation, such workshops will not be covered, whereas sheltered employment with the productivity of disabled workers in the focus will be covered. Workers with disabilities, who have an employment contract, like the workers in the UK, Sweden, France or Spain, are more likely to be covered by the Directive. In contrast, where the medical model prevails and the market value of the disabled workers’ is less appreciated, sheltered workshops will most probably be left outside the scope of the Directive. So far the above considerations are only assumptions, however it is to be predicted with high probability that the Member States will follow different approaches. The issue came to the European Court of Justice in 1987, where it held that “[a]ctivities pursued under national rules intended to provide work for the purpose of maintaining, re-establishing or developing the capacity for work of persons who, by reason of circumstances relating to their situation, are unable to take up employment under normal conditions cannot be regarded as an effective and genuine economic activity if it constitutes merely a means of rehabilitation or reintegration for the persons concerned. For that reason, a national of a Member State employed in another Member State under such a scheme cannot on that basis alone be regarded as a worker for the purposes of [Article 39 ex] Article 48 (1) of the Treaty.”
 Should this issue come up again, the European Court of Justice will have to decide it on the basis of the circumstances. First, it can only be determined on a case by case basis, whether a person working a sheltered workshop is a worker or not, and second the ECJ may take the changes in the disability paradigm into consideration and abandon its previous understanding. 

Ratione personae

Protected grounds for non-discrimination are religion or belief, disability, age or sexual orientation. The list of prohibited grounds is exhaustive. Gender, racial and ethnic minorities are missing from the enumeration, since these groups are covered by other pieces of legislation, most importantly by the Race Directive and Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions as amended by Directive 2000/73/EC. 

Article 1 lists all prohibited grounds, however the Directive does not define the terms used. A strict enumeration or description of disability – as any definition in general – has the potential drawback that any novel kind of disability identified after the entry into force of the piece of legislation, will not be included, unless an activist court interprets the definition otherwise. Similarly, past, present, or future, sometimes even assumed disabilities may lead to discrimination, and if these are excluded from an exhaustive list, this can hardly be remedied. A contemporary example for this problem is generated by genetic testing. Those who are susceptible to certain disabilities through genetic testing might also be dispreferred by employers. 

If the EU institutions were nevertheless to adopt a certain definition, they will have to choose between the paternalistic medical model and the individualistic social understanding of disability. Whereas the first sees disability as a problem of the individual, the latter focuses on environmental and social barriers. Despite the efforts of the World Health Organization to create a standardized system of disability definition, there is a lack of a worldwide definition of disability that the EU legislators could copy, moreover the EU Member States’ understanding of what constitutes a disability also differ significantly. For example, the Netherlands, Denmark, Finland, Greece and Luxembourg do not have a definition on disability, while Austria, Portugal and Ireland opted for a medical, while Germany and the UK for a social definition of disability. Therefore a person who is considered to be disabled in one Member State may not be covered by another Member States’ definition of disability. The differences of definition are partly a result of the legal approaches, differences. A legislator drafting social welfare laws might consider different elements of a definition more desirable than a constitution maker. 

The World Health Organization abandoned its initial International Classification of Impairment, Handicap and Disability of 1980 and revised it entirely in 2000. The WHO moved away from its initial classification partly as a result of criticisms that its original understanding followed the medical model of disability. Whereas under the abandoned understanding a wheelchair user student could be denied access to a regular school due to his inability to walk, under the new paradigm the wheelchair user student‘s inability is a social construct and can be overcome by changes to the environment. 
The same trend can be seen in the Union’s understanding of disability. Already in 1996 a Communication of the Commission on equal opportunities for disabled people stressed that the medical model has to be abandoned and be replaced by the social one.
 The debate about the medical versus social model of disability clearly had an impact on the Framework Directive. Instead of a charity based understanding to disability benefits it moves towards a mixed system that is rights- and equality-based. 

Discrimination laws attempt to fight stereotypes, stigmas and what is most common in relation to disabled persons, neglect. The stereotypes attached to disabled workers that the Framework Directive tries to eliminate is that they are unable to work, or that they can produce less profit, and in some cases that they are a health or safety hazard to other employees. Disabled persons are stigmatized as not being able to compete in an open market and as not being able to generate the same profit an able bodied employee would. All mentioned legal instruments of soft or hard nature intend to eliminate these assumptions and send the message to the public that they are wrong in most of the cases. The Framework Directive is more significant than all other international or supranational anti-discrimination instruments, since it not only deconstructs the medical model of disability, but also makes discrimination justiciable.
 

Some scholars are pushing for an overall definition of disability including also the helpers, family members and other affected persons. According to this line of argument this is the only way to address the phenomenon that they are also discriminated against.
 The straightforward request of the European Disability Forum is to cover “everyone who is adversely affected by this kind of discrimination”.
 This approach seems to favor a definition similar to the one offered by the Americans with Disabilities Act covering not only individuals with a physical or mental impairment that substantially limits one or more of the major life activities, but also those with a record of an impairment; and those being regarded as having such an impairment.
 Some include even those persons who are – mainly on the basis of genetic testing – seen as turning disabled with a greater likelihood than others. The most comprehensive ratione personae thus would include people having a past, present or future impairment, those regarded as having an impairment, the family members of these persons, and the European Disability Forum also includes those “who are victimized because they made a complaint about discrimination.”
 (please check the Coleman case the operative part of which is reproduced in the present reader)
As it has been pointed out supra, disability can also be defined as an interaction between the environment and the individual. It is a constant interaction between society and the disabled person, therefore it is sometimes hard or artificial to give a strict a definition of what constitutes a disability. The lack of definition can be regarded as an open door towards an inclusive judicial interpretation of the term. Another problem with definition is that it reinforces the existing mode of understanding. Should it be designed along the line of the physical impairments, possibly with the help of doctors, this clearly perpetuates or even strengthens the medical model of disability.
 In this regard the lack of a definition of disability is not a drawback, but rather an advantage of the Framework Directive. Naturally this might only be true for discrimination, however where persons are granted social benefits, a clear definition can ensure legal security. In this case however disabled persons might have to wear two hats in the sense that in some cases they are considered as needy of state support, social benefits, whereas at other instances they have to prove that they are equal players to non-disabled on the employment market. Persons with disabilities might fear that once they are labeled as disabled in a rights-based socially sensitive distribution of resources, this might influence the employment opportunities. In conclusion, it is detrimental from a theoretical point of view and also from the viewpoint of the disabled persons if there are two sets of definitions at the distinct fields of disability policy; or if there is a definition for rights-based social construction cases, but there is no definition as regards non-discrimination. The temptation is too big to rely on the former set of definitions also in the latter instances.

Ultimately it will be up to the ECJ to determine the meaning of disability. A Spanish court submitted the question whether disability as laid down in Article 1 of the Framework Directive includes sickness, for a preliminary ruling. The national court also asked the ECJ to clarify in case of a negative reply to the former question, whether sickness should be regarded as an identifying attribute in addition to the ones in relation to which the Framework Directive prohibits discrimination.
 (please check the case the operative part of which is reproduced in the present reader)

Definition of discrimination

Article 2 of the Framework Directive defines the ‘principle of equal treatment’ and the concept of discrimination. Equal treatment means that there is no direct or indirect discrimination on any of the listed prohibited grounds. 

Direct discrimination is to be taken to occur where a person is treated less favorably than another is, has been or would be treated in a comparable situation, on the basis of his or her disability. (Article 2 (2) (a)) Intention does not matter, i.e. even if there was no ill will behind discrimination, such an act falls within the scope of the Directive. This is of great relevance for disability issues, since disability discrimination s most often not the result of bad intention. 

In order to determine whether someone has been treated less favorably than another, this ‘another’ person to whom the disadvantaged individual is to be compared, has to be identified. The quest for the right comparator makes the use of the notion of direct discrimination difficult. Aristotle’s formal equality triggered the same criticism that can be revived as regards the Framework Directive with respect to direct discrimination. It leaves the question as to who is equal to whom unanswered. 

This is particularly disadvantageous for litigants to disability discrimination cases. The situation of disabled persons raises twofold difficulties: on the one hand, it is unclear to what extent they can be compared to able-bodied individuals. In race or sex discrimination, disadvantaged groups can be compared to the opposite sex or a non-disadvantaged race, and it can be shown with relative ease that these characteristics are irrelevant for the job to be performed. In disability discrimination cases however, the argument is less strong, since employers may claim that the applicant with disabilities is unable to perform the essential functions of the post concerned. In this sense employers may argue that the groups of disabled and non-disabled persons are not to be compared. The problem of finding the right comparator becomes evident if one considers the situation of pregnant women and the ECJ’s jurisprudence. For obvious biological reasons men cannot be found in comparable situation to pregnant women, therefore it is hard to establish that there has been discrimination based on gender. In order to avoid the trap that women are not comparable to men in terms of pregnancy the ECJ decided not to require a comparator in cases where discrimination against pregnant women occurred.
 The Framework Directive opted for another solution when it comes to disability. The Directive compensates for the difficulty of finding the comparable group or person by accepting a past, a future or even a hypothetical comparison (“would be treated [differently] in a comparable situation”). Whereas the Framework Directive upholds the system of meritocracy, it fights against prejudices and fears that prevent employers from employing workers with disabilities. If an applicant is able to perform the job with or without accommodation that is reasonable and is not a disproportionate burden, any less favorable treatment will be deemed to be discriminatory.

On the other hand, there are numerous disabilities that could be compared, when discrimination occurs or is claimed to occur. It is doubtful whether the different kinds of disabilities could be meaningfully compared to each other; at the same time there are different distinctions of differently abled people, like past, present, future disability; persons disabled from birth or at a very young age and persons who became disabled as adults, etc.
 

By using the neutral word ‘another’, the Framework Directive allows for comparisons of disabled persons to non-disabled, and different groups of disabled persons to each other as well. 

Indirect discrimination shall be taken to occur if an apparently neutral provision, criterion or practice would put persons belonging to the listed minorities at a particular disadvantage compared with other persons. (Article 2 (2) (b)) The focus here is not on the monitoring of whether a measure or treatment was discriminatory or not, but the effect of such a treatment comes to the forefront. Another advantage of the insertion of indirect discrimination into the Framework Directive is that it allows to take environmental and societal hostilities into account rather than solely the disability or impairment of the individual. 

The prohibition of indirect discrimination has long been established by the ECJ in nationality and gender equality cases. In an indirect discrimination scenario it has to be shown that an apparently neutral provision discriminates against a certain group of people in practice. This is contrary to the US solution, where the indirect discrimination provision of the Americans with Disabilities Act states extends to “qualification standards, employment tests or other selection criteria that screen out or tend to screen out an individual with a disability or a class of individuals with disabilities”
 (emphasis added)

Since the EU Directive has adopted an exclusively group-based approach, it is not sufficient to demonstrate that someone has individually been discriminated against, like in direct discrimination cases, but statistical evidence is to underpin the allegation of indirect discrimination. The showing of statistical evidence is a heavy burden on the disabled person. This has been recognized by the Commission, and in its initial proposal it spoke about adverse affect of a treatment of “a person or persons”.
 Unfortunately this phrase has been modified to ‘persons’, however the intention of the Commission to avoid the need for statistical evidence is clear from the draft and it is up to the ECJ to bring back a reading of the provision that corresponds to the Commission’s intention. According to some the definition of indirect discrimination indicates that the ECJ will not require any statistical data to prove that a sufficient number of persons has been discriminated against. Indirect discrimination occurs according to the Framework Directive’s definition if persons belonging to the listed minorities are at a particular disadvantage compared with other persons. The term particular disadvantage allegedly marks that there is no need for showing that a sufficient number of person is indirectly discriminated against.
 An opposite conclusion can however be drawn from the Preamble, which states in Recital 15 that “[t]he appreciation of the facts from which it may be inferred that there has been direct or indirect discrimination is a matter for national judicial […] bodies, in accordance with rules of national law or practice. Such rules may provide, in particular, for indirect discrimination to be established by any means including on the basis of statistical evidence.” This express language makes clear that it is up to the Member States whether they wish to maintain the requirement of statistical evidence or not.

Article 2 (3) defines harassment as a form of discrimination. Harassment occurs, when unwanted conduct related to any of the prohibited grounds “takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive environment.” When it comes to disability, it is particularly important that the conduct of the harasser does not matter. Since disability discrimination is usually the result of stereotypes, prejudices, unjustified fear or ignorance, disabled workers may benefit from the fact that for a harassment case it is enough to prove that the disabled persons’s dignity has been violated and a negative environment has been created. Further evidence to show the harasser’s intent is not needed. 

Article 2 of the Framework Directive allows that the concept of harassment be defined in accordance with Member States’ national laws and practices, therefore again the effectiveness of this provision depends on its implementation.

The harassment provision is praised for several reasons. First, it requires no comparator to establish that discrimination occurred. Second, as throughout the Directive, in case of harassment intent does not matter: harassment takes place with the ‘purpose of effect’ of violating someone’s dignity and creating a negative environment. According to the wording of the provision the fact itself that someone’s dignity has been violated is insufficient evidence for establishing discrimination, since the violation of dignity and the creation of a hostile environment are conjunctive conditions. A third novelty of the provision is that it sees harassment from a victim-oriented point of view. It refers to ‘unwanted conduct’, something that only the victim can tell. There are no objective criteria of unwanted means; it solely depends on the subjective perception of the victim. The subjective nature of the provision is of course its drawback at the same time, since from the point of view of the rule of law it might be in some cases rather shaky to rely solely on one individual’s subjective evaluation. Fourth, Article 2 (3) does not use the word employer, like the provisions on direct and indirect discrimination, or Article 5 on reasonable accommodation. From that some authors conclude that the scope of the harassment provision is broader than the rest of the Directive. “Had such a limitation [on employers] been intended, it is reasonable to assume that the Council would have made this explicit in Article 2 (3) itself.”
 This approach seems reasonable, since unlike in cases of direct or indirect discrimination, harassment can be committed by others than the employer, like coworkers, fellow students, etc. Finally, it shall be stressed that harassment is no more acceptable if the employer is harassing all the employees, nor if the employer harasses some workers with disabilities, but not others.

According to Article 5 (4) an instruction to discriminate against persons on any of the prohibited grounds is also deemed to be discrimination. This sentence is a possible tool to fight against the phenomenon that employers are instructing personnel consultants, or intermediaries not to direct individuals with disabilities to them.

Mainstreaming

As noted already the Framework Directive is limited in scope, it extends solely to employment and occupational relationships and some closely related areas. This limitation is counterbalanced by the mainstreaming approach, which ensures that certain groups including disabled people can benefit from the policies of the European Union. Mainstreaming means that the equality objective is taken into account in every Community policy. Special attention is paid by the Commission to disability issues in relation to socio-economic policies. The Commission’s Unit for the Integration of People with Disabilities is dealing with mainstreaming issues concerning the special needs and integration of disabled persons. In the framework of the Interservice Disability Group it arranges meetings with representatives of other Directorates-General. Their primary aims are to raise awareness of disability matters and to facilitate and encourage co-operation on disability matters within the European Commission. A number of European soft laws are dealing with mainstreaming, like the Council Resolution on the accessibility of cultural infrastructure and cultural activities for people with disabilities, the Council Resolution on ‘eAccessibility’ improving the access of people with disabilities to the knowledge based society or the Council Recommendation on a parking card for people with disabilities,
 just to name a few. Based on the above it can be concluded that “[t]he reactive and negative approach of anti-discrimination is replaced by proactive, anticipatory and integrative methods.”
 

Reasonable Accommodation

As the European Commission explained in its Proposal for a Council Directive Establishing a General Framework for Equal Treatment in Employment and Occupation “[t]he principle of equal treatment under Article 2 as applied in the context of disability entails an identification and removal of barriers in the way of persons with disabilities who, with reasonable accommodation, are able to perform the essential functions of a job.”
 Article 5 of the Framework Directive, which is devoted to reasonable accommodation for disabled persons and which is a guarantee for the compliance with the principle of equal treatment, states that the notion of reasonable accommodation “means that employers shall take appropriate measures, […] to enable a person with a disability to have access to, participate in, or advance in employment, or to undergo training, unless such measures would impose a disproportionate burden on the employer.” Typical measures of reasonable accommodation include the adjusting of premises, like building of ramps, elevators, widening of doorways, installation of wheelchair platform lifts; modifying testing and assessment; altering working time and distribution and allocation of tasks, employing an interpreter, reader or acquiring special software, etc. According to Article 5 however there are limits to the obligation to accommodate, it should not be unreasonable and it shall not constitute a disproportionate burden. The question whether a certain kind of accommodation is reasonable or would constitute a disproportionate burden is to be determined on a case-by-case basis. Some guidance is given in Recital 21: “To determine whether the measures in question give rise to a disproportionate burden, account should be taken in particular of the financial and other costs entailed, the scale and financial resources of the organisation or undertaking and the possibility of obtaining public funding or any other assistance.” The EU legislator may also rely on the well-elaborated definition by the U.S. Equal Employment Opportunity Commission: “if an adjustment or modification is job-related, e.g., specifically assists the individual in performing the duties of a particular job, it will be considered a type of reasonable accommodation.”
 The Americans with Disabilites Act (which is supervised by the above Commission) defines undue hardship as “an action requiring significant difficulty or expense, when considered in light of the [following] factors: (i) the nature and cost of the accommodation needed [...]; (ii) the overall financial resources of the facility or facilities involved [...]; the number of persons employed [...]; the effect on expenses and resources, or the impact otherwise of such accommodation upon the operation of the facility; (iii) the overall financial resources [and the overall size] of the covered entity; [and] (iv) the type of operation or operations of the covered entity.”
 Some scholars further argue that accommodation should extend to benefits that are not strictly job-related, but indirectly effect the employment opportunities of workers who are disabled. Such areas include housing, transport, dining facilities, etc.
 They also stress that these measures being directly or remotely linked to the performance of the job, are not to be mixed with positive action. They warn courts from accepting arguments on the side of employers that reasonable accommodation is a form of affirmative action, and therefore they are permitted, but not obliged to accommodate the working environment.
 At the same time, it is again to be emphasized that reasonable accommodation is limited to those prospective or current employees who are able to perform the essential functions of a job, therefore employers are not requested to adjust the working place so that a less suitable candidate is also able to perform the tasks. The logical steps in providing accommodation are therefore the following: first, the essential functions of the job are to be identified on a case-by-case basis, and then the appropriate accommodation has to be chosen, if necessary with the help of experts in the area.
 

According to the last sentence of Article 5 the burden is not regarded as disproportionate if it is sufficiently remedied by measures existing within the framework of the disability policy of the given Member State. One can deduct from the wording of the Framework Directive that there is no difference in the level of accommodation between private and public employers, like in the US system.
 

The provision on reasonable accommodation indicates a shift on the side of the EU from the medical model towards the social model of disability. According to the new paradigm it is not the differently abled individual – or not exclusively him or her – who has to be cured and changed, but it is the hostile environment that needs to be modified according to the special needs of physically handicapped persons. In other terms the environment, i.e. the buildings, offices, streets, etc. need to be accommodated. 

Occupational requirements and other defenses

Reasonable accommodation is a financial matter to a large extent. Employers may therefore, and also because of the fear that disabled persons generate less profit, try to overcome accommodation and the employment of disabled workers. There are at least four possible scenarios for challenging the obligation to accommodate and not to discriminate. 

First, according to Article 4 (1) discrimination connected to any characteristic on the basis of the prohibited grounds is allowed, provided that the “characteristic constitutes a genuine and determining occupational requirement” and the aim is legitimate and the means to achieve this are proportionate. Second, Article 2 (5) of the Framework Directive allows for exceptions, when stating that the Directive “shall be without prejudice to measures laid down by national law which, in a democratic society, are necessary for public security, for the maintenance of public order and the prevention of criminal offences, for the protection of health and for the protection of the rights and freedoms of others.” 
 Third, on the basis of the last phrase, employers might argue that their property rights are infringed especially due to reasonable accommodation. Fourth, as to indirect discrimination, the Framework Directive allows further exceptions. Echoing again the limitations allowed by the ECHR, the Framework Directive allows discrimination, provided that the discriminating provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary. (Article 2 (2) (b) (i)) Another exception applies with regard to persons with a particular disability only: if the employer or anyone on whom the Framework Directive is binding, is obliged to take appropriate measures in order to eliminate disadvantages according to national legislation, this shall not be regarded as a form of indirect discrimination. (Article 2 (2) (b) (ii)) 

As to the first scenario invoking Article 4 (1) it is to be expected that employers overuse the occupational requirement standard. Often it is the pre-employment test and medical examinations that constitute a barrier to the employment of workers with disabilities. Extensive inquiries into the health status might cause indirect discrimination, and often employers overreact when evaluating the outcome of such medical examinations.
 From this point of view it does not matter whether they attach too great a value to the fact that someone is disabled and discriminate them out of prejudice, stigma and bad intention or whether they act out of a paternalistic inclination and intend to protect the prospective worker.
 The extensive reliance on medical test can be counterbalanced by the application of Article 8 ECHR and Article 5 of the Convention on Human Rights and Biomedicine.
 According to this provision “[a]n intervention in the health field may only be carried out after the person concerned has given free and informed consent to it.” Another tool for fighting excessive medical data collection is Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data. According to Article 6 data must be collected for specified, explicit and legitimate purposes, and they must be adequate, relevant and not excessive in relation to the purposes for which they are collected. At the same time the ‘occupational requirement’ test can be used to the benefit of persons with disability applying to posts attached to disability, like for example, disability representatives. As to the second defense, it is a common phenomenon that health and safety requirements are invoked as part of consumer protection measures. Often the paternalistic view that disabled workers’ own health and safety are to be protected is used or rather abused so as to justify exclusion of disabled workers from the employment market.
 As to the third, property rights argument, the jurisprudence of the European Court of Human Rights might be of some help. The ECJ is consequently following the case-law of the ECtHR, therefore it is likely that it will interpret the right to property argument in line with the ECtHR’s understanding of Article 1 of Protocol No. 1 to the European Convention of Human Rights. The human rights court usually gives a wide margin of appreciation to the High Contracting parties in this regard,
 so it is likely that in the Union it will be up to the Member States to adopt social and economic legislation for the protection of the rights of disabled persons, and the ECJ will be deferential to it. This concern, as so many other issues in the Framework Directive, is not resolved, but remains to be regulated primarily by the Member States.
 It is impossible to foresee the ECJ’s understanding of Article 2, which was the fourth defense mentioned, however since it is unmistakably similar to Article 8 of the ECHR, it is likely that the ECJ will interpret necessities in a democratic society as narrowly as the European Court of Human Rights interprets similar limitations. The ‘second unless’ clause
 allows for the discriminatory provision, criterion or practice to be upheld or continued, provided that the employer is obliged to overcome the negative impact of it by reasonable accommodation. For example, an employer may still require applicants to have a driving license, even it is not an essential part of the job to be able to drive, if he or she pays the cab bills or employ a chauffeur to the blind employer, who cannot obtain a driving license and drive.
 In such a scenario the discriminatory provision, criteria or practice can be upheld, even if there are no objective criteria that would justify it. 

Positive action

Article 7 (1) allows for positive action. Unlike most provisions of the Framework Directive, but similarly to the above Article 141 EC Treaty dealing with gender equality
, the wording of Article 7 is permissive, but not obligatory. “With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to prevent or compensate for disadvantages linked to [the prohibited grounds].” The phrase ‘shall not prevent’ seems to indicate that the legislator saw affirmative action as an exception to the general notion of equality. The measures compensating for disadvantages can take the form of employment quotas.
 The case-law of the ECJ in gender equality, and more specifically in women’s employment quotas gives some guidance. In order to overcome past sex discrimination in employment the Community law permits the adoption of measures favoring the underrepresented sex, mostly women, however the ECJ held that strict employment quotas which result in automatic admission, are not compatible with EC law. 

Originally the ECJ rejected the affirmative action in the form of hard quotas in question in the Kalanke judgment.
 The Court interpreted Article 2 (4) of Directive 76/207/EC on positive measures as an exception, and therefore interpreted it narrowly. A national rule giving unconditional and automatic priority to women was held to go beyond the limits of Article 2 (4). Later the ECJ moved away from this strict position and developed a refined test for acceptable preferences. In the Marschall,
 Badeck
 Abrahamsson
 and Lommers
 cases the Court stated that it accepts positive action for women, if this does not result in their automatic employment. In the Land of North Rhine-Westphalia Mr. Helmut Marschall considered that he has been discriminated against, when a female applicant equally qualified got the teaching position he also applied for. The national law in question demanded that women shall be given priority if they are equally qualified and underrepresented, “unless reasons specific to another candidate predominate.” The ECJ distinguished this case from Kalanke because of this savings clause. The Court was willing to accept quotas in Marschall, if the law provided that the candidatures are subject of an “objective assessment which will take account of all criteria specific to the candidates and will override the priority accorded to female candidates where one or more of those criteria tilts the balance in favour of the male candidate,” and “such criteria are not such as to discriminate against the female candidates.” In Badeck the Court used the same test, and held that quotas are acceptable, “provided that that rule guarantees that candidatures are the subject of an objective assessment which takes account of the specific personal situations of all candidates”. In Abrahamsson, the Court held that the female applicant’s promotion was impermissible, since the rules ensured that she is admitted even if she was less suitable than the male applicant she competed with. The ECJ held that a national rule “under which a candidate for a public post who belongs to the under-represented sex [is] granted preference over a competitor of the opposite sex [is permissible], provided that the candidates possess equivalent or substantially equivalent merits, where the candidatures are subjected to an objective assessment which takes account of the specific personal situations of all the candidates.”
 Mr. Lommers also claimed that he has been discriminated against. This time a Dutch scheme has been challenged, on the basis of which a Ministry made nursery places available for female officials, while male employees, similarly situated could only get access for their children in case of emergency, a situation to be determined by the employer. The ECJ based its ruling on the principle of proportionality, stressed that nursery places are limited in number, and that women on the waiting list are not automatically granted nursery places either. Again the exception saved the rule in question: “the said exception in favour of male officials is construed as allowing those of them who take care of their children by themselves to have access to that nursery places scheme on the same conditions as female officials.”

Gender is one factor that may be taken into consideration at the selection procedure. Theoretically the Court opted for an equality of opportunity model rather than for an equality of result. In this sense the ECJ came very close to the US Supreme Court’s position in determining the constitutionality of measures aimed at fighting racial discrimination through affirmative action.

 

A common argument against quotas employed by several Member States is that the non-qualified individuals are admitted to educational facilities or get jobs instead the suitable candidates. This can be rebutted easily, since a certain level of requirement is set for all candidates, and if a positive action measure applies, preference is given to those disabled applicants who meet these requirements. As the US Supreme Court realized in the 1971 case, Griggs v. Duke Power Co,
 the entry requirements might be irrelevant and discriminate against certain groups at the same time. In such cases, even if the employer’s discriminatory intent is lacking, the testing mechanisms must not be given controlling force. Put it differently, meritocracy still controls these cases, but above a certain level other considerations may also be taken into account. 

Article 7 (2) of the Framework Directive has been inserted upon the initiation of the Dutch government.
 The provision expressly refers to disabled persons, and allows Member States “to maintain or adopt provisions on the protection of health and safety at work or to measures aimed at creating or maintaining provisions or facilities for safeguarding or promoting their integration into the working environment.” This provision is also understood as a tool for enhancement of the rights of persons with disabilities.
 According to some experts, this sentence is a call on the ECJ to distinguish disability affirmative action cases from positive action in relation to gender and be more permissive to the former.

Procedural rules

Defense of rights 

Article 9 requires Member States to ensure adequate procedures including alternative dispute settlement mechanisms to those who consider themselves to be discriminated against in violation of the Framework Directive, even if the relationship in which discrimination occurred ceased to exist. The provision leaves it to the Member States to decide, whether they provide for a judicial or an administrative procedure in such cases. 

Article 9 (2) requests Member States that they ensure associations’, organizations’ and other legal entities’ rights to engage on behalf or in support of the complainant in any enforcement procedure to ensure that the Framework Directive’s provisions are complied with. The extension of the locus standi to legal entities representing or supporting individuals that contend to be wronged through impermissible discrimination, was meant to enhance the rights of disabled persons. It cannot be overlooked however that the Framework Directive could have gone even further. In order for a legal entity to engage in a procedure, it has to have an individual case, i.e. it cannot engage in litigation in abstracto. 

Burden of proof

According to Article 10 of the Framework Directive Member States are obliged to ensure – except for criminal procedures – that when persons who consider themselves to be discriminated against or associations and organizations representing such persons establish, before a court or other competent forum, “facts from which it may be presumed that there has been direct or indirect discrimination, it shall be for the respondent to prove that there has been no breach of the principle of equal treatment.” Member States are not obliged to, but may opt for procedural rules of evidence that are more favorable to the plaintiff. The wording of the provision leaves out harassment, so it seems that in such cases it is still up to the disabled person to prove the facts underpinning that harassment, and thus discrimination occurred. 

While the burden of proof is thus reversed in discrimination cases, it is still up to the plaintiff, and not for the respondent to prove that he or she has some disabilities. Disability is undefined by EC law, so it is still up to the Member States to give a definition of this notion. Depending on the legal system, i.e. Member State in question, the proof of disability might be more or less difficult, but in any case, it needs to be certified.

Since it is unresolved whether failure to accommodate results in discrimination under the Framework Directive, the burden of proof in reasonable accommodation cases remains unclear. A partial reversal of the burden of proof has been suggested by experts in the field of disability discrimination. “This implies that the individual requesting the accommodation should bear the burden of proving that some form of reasonable accommodation is possible. Once an appropriate accommodation has been identified, the employer who declines to make such an accommodation should bear the burden of proving that making the accommodation would result in a disproportionate burden.”

Sanctions

According to Article 17 it is up to the Member States to define rules applicable for the infringement of national provisions that have been adopted pursuant to the Framework Directive. The Directive only sets basic guidelines: sanctions must be effective, proportionate and dissuasive. They may, but don’t have to comprise the payment of compensation to the victim. The effectiveness of any legislation depends primarily on the enforceability and effective sanctions. This is particularly true for rules on disability discrimination, since employers tend not to comply or even to buy themselves out by paying fines or higher taxes. Since it is up to the Member States to “take all measures necessary to ensure that [the non-discrimination rules] are applied,” and they adopt the sanctions, the effectiveness of the Directive is up to the individual Member States. 
Implementation and monitoring of the Framework Directive

When transposing the Framework Directive into national law Member States have the discretion to go beyond the express provisions and the level of protection granted by the EU legislation. According to Article 8 on minimum requirements “Member States may introduce or maintain provisions which are more favourable to the protection of the principle of equal treatment than those laid down in [the Framework] Directive.” The Framework Directive must not be abused to reduce or diminish already existing national protection mechanisms in the course of transposition. According to paragraph 2 of the same article “[t]he implementation of [the Framework] Directive shall under no circumstances constitute grounds for a reduction in the level of protection against discrimination already afforded by Member States in the fields covered by this Directive.” This is in accordance with Article 8 of the Green paper on Equality and non-discrimination in an enlarged European Union,
 where the Commission welcomed that some Member States adopted rules prohibiting discrimination outside the field of employment and occupation.

The provisions of the Council Directive had to be implemented into national law by 2 December 2003. However Member States had the possibility to opt for an extension of this period by an additional 3 years from 2 December 2003 with respect to the implementation of the Directive’s provisions on age and disability discrimination.

The Framework Directive, unlike the Race Directive,
 fails to establish an institution monitoring the progress of implementation, and possible violations of the instrument. It missed to provide for such a monitoring mechanism despite the fact that the Commission welcomed such institution at national level: “It is also positive to note the trend towards the establishment of single equality bodies dealing with all of the grounds of discrimination covered by the [Race and Framework] Directives.”
 Neither does the provision on the defense of rights grant standing to such institutions once they are established at national level nevertheless. Of course the legal nature of a directive leaves considerable room for Member States to achieve the aims laid down through different means. A national monitoring body would fit well among these means.

Member States have reporting obligation towards the Commission, as provided for by Article 19 (1). By 2 December 2005 the latest and every five years thereafter Member States have to forward all the information to the Commission on the basis of which it prepares a report to the European Parliament and the Council of Ministers on the adoption of the Framework Directive. The national reports are however of little use if local NGOs or neutral expert groups are not consulted. In order to gain a balanced overview of the situation of the rights of disabled individuals, it is advisable to set up a monitoring and/or enforcement body, like the UK’s Disability Rights Commission the then E.U. Network of Experts of Fundamental Rights fulfills the role of objective national experts,
 or currently the Fundamental Rights Agency.

The Charter of Fundamental Rights of the European Union - excerpts

Article 20. Equality before the law Everyone is equal before the law.

Article 21. Non-discrimination

Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited. …
Article 26. Integration of persons with disabilities

The Union recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.
Judgment of the Court (Grand Chamber) of 11 July 2006 (reference for a preliminary ruling from the Juzgado de lo Social No 33 de Madrid - Spain) 

Sonia Chacón Navas v Eurest Colectividades SA

Operative part of the judgment

1. A person who has been dismissed by his employer solely on account of sickness does not fall within the general framework laid down for combating discrimination on grounds of disability by Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation.

2. The prohibition, as regards dismissal, of discrimination on grounds of disability contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on grounds of disability which, in the light of the obligation to provide reasonable accommodation for people with disabilities, is not justified by the fact that the person concerned is not competent, capable and available to perform the essential functions of his post.

3. Sickness cannot as such be regarded as a ground in addition to those in relation to which Directive 2000/78 prohibits discrimination.
Judgment of the Court (Grand Chamber) of 17 July 2008

S. Coleman v Attridge Law and Steve Law
(Case C-303/06) 1

Operative part of the judgment

1. Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation, and, in particular, Articles 1 and 2(1) and (2)(a) thereof, must be interpreted as meaning that the prohibition of direct discrimination laid down by those provisions is not limited only to people who are themselves disabled. Where an employer treats an employee who is not himself disabled less favourably than another employee is, has been or would be treated in a comparable situation, and it is established that the less favourable treatment of that employee is based on the disability of his child, whose care is provided primarily by that employee, such treatment is contrary to the prohibition of direct discrimination laid down by Article 2(2)(a).

2. Directive 2000/78, and, in particular, Articles 1 and 2(1) and (3) thereof, must be interpreted as meaning that the prohibition of harassment laid down by those provisions is not limited only to people who are themselves disabled. Where it is established that the unwanted conduct amounting to harassment which is suffered by an employee who is not himself disabled is related to the disability of his child, whose care is provided primarily by that employee, such conduct is contrary to the prohibition of harassment laid down by Article 2(3).
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